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1 Eighth United Nations Congress on the Prevention of Crime and the Treatment of
Offenders, Havana. 27 August-7 September 1990: report prepared by the Secretariat
(United Nations publication, Sales No. E.91.1V.2), chap. I, sect. C.

2 A non-treaty declaration may, however, be considered binding on a State as a matter
of customary international law.See Military and Paramilitary Activities in and
against Nicaragua (Nicaragua v. United States of America), Merits, Judgment of 27
June 1986, in which the International Court of Justice stated that ?gconsent?h to
the text of declaratory resolutions setting forth customary international law "may
be understood as an acceptance of the validity of the rule™ (1.C.J. Reports 1986,
p. 14, atp. 100. para. 188).

3 Commission on Human Rights resolution 1991/42 of 5 March 1991 (Official Records
of the Economic and Social Council, 1991, Supplement No. 2 (E/1991122), chap. II,
sect. A), para. 2.

4 1bid., para. 3.

5 E/CN.4/1992/20, annex I.

6 See the second report of the Working Group, E/CN.4/ 1993/24.

7 General Assembly resolution 3452 (XXX) of 9 Deceniber 1975, annex.

8 General Assembly resolution 40/34 of 29 November 1985, annex.

9 F. Dunkel, U-Iwft und U-hafrvouzug in der B.R.D. (1988), p. 24.

10 Howard League for Penal Reform, Remands in Custody (briefing paper) (November 1989),
P. 4.

11 K Neudek, Activities of the United Nations to Improve the Actual Conditions and

the Legal Status of Persons in Pre-triat Detention or Administrative Detention, paper

presented at the International Seminar on Human Rights and Pre-Trial Detention
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(Kazrnierz, Poland. 24-28 September 1990), pp-11-12.

12 United Nations publication, Sales No.E.92.1V.1.

13 Hugo van Aiphen v. the Netherlands (305/1988) (23 July 1990), Official Records
of the General Assembly, Forty-fifth Session, Supplement No. 40 (A145/40), vol. 11,

annex IX, sect. M, para. 5.8.

14 See Ana Marla Garcla Lanza de Netto, Bearriz Weismann and Alcides Lanza Perdomo
v. Uruguay (8/1977) (3 April 1980), Human Rights Committee, Selected Decisions under
the Optional Protocol, International Covenant on Civil and Political Rights (Second
to Sixteenth Sessions) (United Nations publication, Sales No. E.84.X1V.2)

(hereinafter referred to as Selected Decisions..., vol. 1), p. 45.

15 See Daniel Monguya Mbenge et al. v. Zaire (16/1977) (25 March 1983), Selected
Decisions of the Human Rights Committee under the Optional Protocol, International
Covenant on Civil and Political Rights, Volume 2, Seventeenth to Thirty-second
Sessions (October 1982-April 1988) (United Nations publication, Sales No.
E.89.XIV.1) (hereinafter referred to as Selected Decisions .., vol. 2), p. 76.

16 Delia Saidlas de LOpez v. Uruguay (52/1979) (29 July 1981), Selected Decisions
vol. 1, p. 88; and Lilian Celiberti de Casariego v. Uruguay (56/1979) (29 July 1981),
ibid., p. 92.

17 See 0AS, Inter-American Commission on Human Rights, Report on the Situation of
Human Rights of a Segment of the Nicaraguan Population of Miskizo Origin

(OEA/Ser.1JVJl11.62, doc. 10/ Rev.3) (1983), pp. 100-101 and 104.

18 Fox, Campbell and Hartley case, judgement of 30 August 1990, European Court of
Human Rights, Series A, No. 182, p. 16, para. 32.

19 Adotfo Drescher Caldas v. Uruguay (43/1979) (21 July 1983), Selected Decisions. ..,
vol. 2, p. 80, at p. 81, para. 13.2.

20 See Monja Jaona v. Madagascar (13211982) (1 April 1985), ibid., p. 161, atp. 164,
paras. 12.2-13.
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21 x v. Federal Republic of Germany (No. 8098177), Decision of 13 December 1978,
European Commission of Human Rights, Decisions and Reports, vol. 16, p. 111, at p.
114

22 X. Belgium (No. 7628/76), Decision of 9 May 1977, ibid., vol.9, p. 169, at p. 173,
para. |; Ofrer v. Austria (No. 524/59), Decision of 19 December 1960, Yearbook of
the European Convention on Human Rights. 1960, p. 322, at p. 344.

23 See Alberto Grille Morta v. Uruguay (11/1977) (29 July 1980), Selected Decisions.. .,
vol. 1, p. 54.

24 See Official Records of the General Assembly. Forty-fifth Session, Supplement No.
40 (A145140), vol. 1, para. 333 (Federal Republic of Germany).

25 lbid., paras. 406 and 425 in fine (Nicaragua).
26. See OAS, Annual Report of the Inter-American Commission on Human Rights, 1984-1985
(OEA/Ser.UV/11.66, doc. 10 rev.l) (1985), p. 141; and ibid., 1985-1986

(OEAJSer.LIV/f1.68, doc. 8 rev. 1) (1986), p. 154 (El Salvador).

27 0AS, Inter-American Commission on Human Rights, Second Report on the Human Rights
Situation in Suriname (OEA/Ser.LJV/1L66, doe. 21 rev.l) (1985), pp. 23-24.

28 Brogan and others case, judgement of 29 November 1988, European Court of Human
Rights, Series A, No. 145-B, pp. 33-34, para. 62.

29 Arab-African Seminar on Criminal Justice and Penal Reform (Tunis, 2 December 1991),
Recommendations (hereinafter referred to as Arab-African Seminar Recommendations),
p. 2.

30 Resolution AG/RES. 618 (Xf1-0182) of 20 November 1982 (OAS, General Assembly,
Proceedings of the Twelfth Regular Session, Washington, D.C., November 15-21. 1982,

vol. 1 (OEAJSer.P/X11.0.2) (1982), p. 61, para. 8.

31 Amnesty International, Torture in the Eighties (London, 1984), p. 249, 12-Point
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Programme for the Prevention of Torture, point 4.

32 Hugo van Alphen v. the Netherlands, bc. cit. (footnote 13 above).

33 David Alberto Campora Schweizer v. Uruguay (66/1980) (12 October 1982), Selected
Decisions vol. 2, p. 90, at p. 93, para. 18.1.

34 See Floresmilo Bolanos v. Ecuador (238/1987) (26 July 1989), Official Records of
the General Assembly, Forty-fourth Session. Supplement No. 40 (A/44/40), annex X,
sect. I.

35 Ibid., Forty-sixth Session, Supplement No. 40 (Al146/40), para. 348 (Sweden).

36 See P. van Dijk and G. J. H. van Hoof, Theory and Rractice of the European Convention
on Human Rights, 2nd. ed. (DeventerBoston, Kluwer, 1990), pp. 276-281.

37 Committee of Ministers of the Council of Europe, Recommendation No. R (80) 11 of

27 June 1980 concerning custody pending trial, para. 3.

38 Preliminary draft commentary to rule 6.1 of the Tokyo Rules (January 1992).

39 Preliminary draft commentary to rule 35 of the Tokyo Rules (January 1992).

40 Preliminary draft commentary to rule 3.4 of the Tokyo Rules (January 1992).

41 See Arab-African Seminar Recommendations (see footnote 29 above), p. 3.

42 See Ado/Jo Drescher Caldas v. Uruguay, bc. cit. (footnote 19 above), p. 80.

43 Earl Pratt and lvan Morgan v. Jamaica (21&1986 and 225/1987) (6 April 1989),

Official Records of the General Assembly. Forty-fourth Session, Supplement No. 40

(A144/40), annex X, sect. F, para. 13.4.

44 1bid., Forty-fifth Session, Supplement No. 40 (A/45/40), vol. 1, para. 47

(Democratic Yemen).
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45 0AS, Inter-American Commission on Human Rights, Report on the Situation of Human
Rights in Paraguay (OEA/Ser.UVIIL43, doc. 13) (1978), p. 53.

46 0AS, Inter-American Commission on Human Rights, Report on the Situation of Human
Rig/us in Panama (OEA/Ser.1JVITI.44, doc. 38 rev.l) (1978), p.58.

47 Neumeister case, judgement of 27 June 1968, European Court of Human Rights, Series
A, No. 8, p. 37, para. 4.

48 Marznetrer case, judgement of 10 November 1969, ibid., No. 10, p. 34, para. 12.
49 Dieter Haase v. Federal Republic of Germany (No. 7412/76), Report of 12 July 1977,
European Commission of Human Rights, Decisions and Reports, vol. 11, p. 78, at p.
92, para. 120.

50 Wemhoff case, judgement of 27 June 1968, European Court of Human Rights, Series
A, No. 7, p. 26, pars. 17; see also the S:ogmuller case, judgement of 10 November
1969, ibid., No. 9, p. 40, para. 5.

51 Moreira de Azevedo case, judgement of 23 October 1990, ibid., No. 189, p. 18,
para. 72; see also the Guincho case, judgement of 10 July 1984, ibid., No. 81, pp.
14-15, para. 34.

52 Eckle case, judgement of 15 July 1982, ibid., No. 51, p. 36, para. 82.

53 See Arab-African Seminar Recommendations (see footnote 29 above), p. 2.

54 The rule requires that "persons imprisoned for debt" be separated from prisoners
convicted of crimes. However, imprisonment for debt is prohibited by article 11 of
the Covenant on Civil and Political Rights.

55 In accordance with subparagraph (b), untried juveniles should be separated from
juveniles found guilty of a criminal offence. See also rule 17 of the Rules for the

Protection of Juveniles.

56 lzrry James Pinkney v. Canada (27/1978) (29 October 1981), Selected Decisions...,
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vol. 1, p. 95, at p. 100, para. 30.

57 ibid.

58 See Asia Watch and the Women®s Rights Project, Double Jeopardy: Police Abuse of
Women in Pakistan (1992), pp. 148-150.

59 See K. Tomasevski, Prison Health: International Standards and National Practices

in Europe (Helsinki, Helsinki European United Nations Institute, 1992), pp. 99-100.

60 D. Biles, "Draft guidelines for the prevention of Aboriginal deaths in custody"”,
in Australian |Institute of Criminology, Deaths in Custody: Australia,
1980-1989(1990), p. 13.

61 Ibid., p. 14.
62 Legal counsel 62 See Elena Bea:riz Vasliskis v. Uruguay (80/1980) (31 March 1983),
Selected Decisions. . ., vol. 2, p. 105, at p. 108, para. 9.3 (appointed defence

counsel was not trained as a lawyer).

63 See Miguel Angel Estrella v. Uruguay (74/1980) (29 March 1983), ibid., p. 93, at
p. 95, para. 1.8.

64 See Official Records of the General Assembly, Forty-sixth Session, Supplement No.
40 (A/46/40), para. 166 (Spain).

65 Paul Kelly v. Jamaica (253/1987) (8 April 1991), ibid., annex XI, sect. D, para.
5.10.

66 See O0AS, Annual Report of the Inter-American Commission on Hwnan Rights,
1985-1986 (OEA/Ser.1JVII1.68, doc. 8 rev. 1) (1986), p. 154 (EI Salvador).

67 See OAS, Inter-American Commission on Human Rights, Report on the Situation of

Human Rights in the Republic of Guatemala (OEA/Ser.LJVIII1.61, doc. 47 rev.1) (1983),
p. 91.
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68 See Application No. 9127/80 (6 October 1981) (unpublished), Strasbourg Digest of
Case Law, vol. 2, p. 846.

69 Araco case, judgement of 13 May 1980, European Court of Human Rights, Series A,
No. 37, p. 16, para. 33 in fine.

The Court stated: "...mere nomination does not ensure effective assistance since
the lawyer appointed for legal aid purposes may die, fall seriously ill, be prevented
for a protracted period from acting or shirk his duties. If they are notified of
the situation, the authorities must either replace him or cause him to fulfil his

obligations.”

70 See the Ka,nasinski case, judgement of 19 December 1989, ibid., No. 168.

71 Artico case, bc. cit. (footnote 69 above), p. 18, para. 36.

72 Pakelli case, judgement of 25 April 1983, ibid., No. 64, p. 15, para. 31.

73 See, for example, the Schonenberger and Durmaz case, judgement of 20 June 1988,
ibid., No. 137; and S. v. Switzerland, judgement of 28 November 1991, ibid., No. 220.

74 See X. v. Austria (No. 7138/75), Decision of 5 July 1977, European Commission of
Human Rights, Decisions and Reports, vol. 9, p. 50; and Application No. 2435/65 (17
December 1966) (unpublished), Stra.sbourg Digest of Case Law. vol. 2, p. 805.

75 See Guy Jespers v. Belgium (No. 8403178), Report of 14 December 1981, European
Commission of Human Rights, Decisions and Reports, vol. 27, p. 61. On the general
principle of the requirement of "equality of arms™ in criminal trials, see van Dijk

and van Hoof, op. cit. (footnote 36 above), pp. 319-321.

76 Casale and J. Plotnikoff, Regimes for Remand Prisoners (Prison Reform Trust, 1990),
p. 20.

77 lbid., p. 21.

78 See Miguel Angel Estrella v. Uruguay, bc. cit. (footnote 63 above), at p. 98,
pani.10 (restrictions on correspondence); ELsa Cubes v. Uruguay (7W1980) (1 April
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1982), Selected Decisions. . ., vol. 1, p. 130, at p. 132, para. 12 (incommunicado
detention for three months); Adolfo Drescher Caldas v. Uruguay, bc. cit. (footnote
19 above), at p. 82, para. 14 (incommunicado detention for six weeks): Lucla Arzuaga
Gilboa v. Uruguay (147/1983) (1 November 1985), ibid., p. 176, at p. 178, para. 14

(incommunicado detention for 15 days).

79 See Adolfo Drescher Ca/dos v. Uruguay, bc. cit. (footnote 19 above), at p. 82,
para. 13.3.

80 Sec Lariy James Pink.ney v. Canada, bc. cit. (footnote 56 above), at pp. 100-101,
para. 34.

81 Miguel Angel Estrella v. Uruguay, bc. cit. (footnote 63 above), p. 98, para. 9.2
82 See, for example, the Silver and others case, judgement of 25 March 1983, European
Court of Human Rights, Series A, No. 61; and Campbell v. United Kingdom, judgement
of 25 March 1992, ibid., No. 233.

83 See Bernard Leo McVeigh, Oliver Anthony 0*Neill and Arthur Walter Evans v. United
Kingdom (Nos. 8022777, 8025/77 and 8027/77), Report of 18 March 1981, European
Commission of Human Rights, Decisions and Reports, vol. 25, p. 15.

84 Casale and Pbotnikoff, op. cit. (footnote 76 above), p. 20.

85 For a discussion of the definition of torture and other treatment prohibited by
international standards, see N. S. Rodley, The Treatment of Prisoners Under

International Law (Paris, UNESCO Clarendon Press, 1987), chap. 3.

86 Amnesty International, 12-Point Programme for the Prevention of Torture, bc. cit.
(footnote 31 above).

87 Established by the European Convention for the Prevention of Torture and Inhuman
or Degrading Treatment or Punishment (Strasbourg, 26 November 1987) (entered into

force 1 February 1989) (Council of Europe, document H (87) 4 (1987)).

88 Ibid., art.2.
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89 In addition to the Human Rights Committee interpretations, the European Court and
the European Commission of Human Rights have an extensive body of case-law dealing
with conditions of confinement that violate article 3 of the European Convention.

See generally van Dijk and van Hoof, op. cit. (footnote 36 above), pp. 226-241.
90 See Carmen Amendola Massioni and Graciela Baritussio V. Uruguay (25/1978) (26 July
1982), Selected Decisions vol. 1, p. 136 (overcrowded, unsanitary conditions with
hard labour and poor food violated article 10(1)).

91 David Alberto Cdtnpora Schweizer v. Uruguay, bc. cit. (footnote 33 above), at pp.
92-93, paras. 11 and 19; Miguel Angel Estrellav. Uruguay, bc. cit. (footnote 63 above),
at p. 95, para. 1.10, and p. 98, para. 10; Juan Almirati Nieto v. Uruguay (92J1981)
(25 July 1983), ibid., p. 126, at pp. 127-128,para. 1.7, and p. 130, para. 11 (all

dealing with conditions at Libertad prison).

92 John Wight v. Madagascar (115/1982) (1 April 1985), ibid., p. 151, at p. 154, paras.
15.2 and 17.

93 Ramon B. Martlnez Portorreal v. Dominican Republic (188/1984) (5 November 1987),
ibid., p. 214, at pp. 215-216, paras. 9.2 and 11.

94 Casale and Plotnikoff, op. cit. (footnote 76 above), p. 13.

95 Biles, bc. cit. (footnote 60 above).

96 Ibid.

97 Ibid., p. 14.

98 Amnesty International, Women in the Front Line: Human Rights Violations Against
Women (London, 1991), p. 52.

99 Se Gabriele Krocher and Christian Molter v. Switzerland (No. 8463178), Report of

16 December 1982, European Commission of Human Rights, Decisions and Reports, vol.
34, p. 24, at p. 52, para. 57.
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100 See the Engel and others case, judgement of 8 June 1976, European Court of Human
Rights, Series A, No. 22; and the Campbell and Fell case, judgement of 28 June 1984,
ibid., No. 80.

101 Amnesty International, Report on Allegations of Ill-treatment of Prisoners at
Archambault Institution, Quebec, Canada (London, 1983), p. 34.

102 Casale and Plotnikoff, op. cit. (footnote 76 above), pp. 18-19.

103 Decision 13669/88 of 7 March 1990 (denial of kosher food).

104 See Arab-African Seminar Recommendations (see footnote 29 above), p. 4.

105 Guillermo Jgnacio Dermit Barbato and Hugo Haroldo Derinit Barbato v. Uruguay

(84/1981) (21 October 1982), Selected Decisions.. ., vol. 2, p. 112, at p. 115, para.

9.2.

106 Op. cit. (footnote 17 above), pp. 100-101 and 109.

107 See OAS, document OEA/Ser.PIAG/doc.2518/89 (1989), pp. 179-180 (Guatemala).

108 See footnote 87 above.

109 Tomasevski, Op. Cit. (footnote 59 above), p. 154.

110 Biles, bc. Cit. (footnote 60 above), p. 16.

111 See Arab-African Seminar Recommendations (see footnote 29 above), p. 3.

112 1bid.

113 Ibid., pp. 4-5.

114 For a comprehensive review of international standards and decisions of

international human rights bodies in the area of fair trial, see the reports by Mr.

97



Stanislav Chernichenko and Mr. William Treat to the Subcommission on Prevention of
Discrimination and Protection of Minorities on "The right to a fair trial: current
recognition and measures necessary for 1its strengthening”: first report,
EICN.4/Sub.2J199(V 34; second report, E/CN.41Sub.211991t29; third report, EICN.41
Sub.2/1992/24 and Add.l-3; fourth report, EICN.41Sub.211993/24 and Add.l and 2.

115 Human Rights Committee, General Comment 13 (4). See also, for example, Miguel
Angel Estrella v. Uruguay, bc. cit. (footnote 63 above), p. 93; Elena Beatriz
Vasilskis v. Uruguay, bc. cit. (footnote 62 above), p. 105 (military court procedure
violated article 14 of the Covenant); Official Records of the General Assembly,
Forty-fifth Session. Supplement No. 40 (A145/40), vol. 1, para. 209 (Chile).

116 Daniel Monguya Mbenge et al. v. Zaire, Inc. cit. (footnote 15 above), at p. 78,
para. 14.2.

117 1bid.

118  African  Commission on Human and Peoples® Rights, document
ACHPRJICOMM/FIN(XI)/Annex VIl (9 March 1992).

119 Le Zand v. Austria (No. 7360/76), Report of 12 October 1978, European Commission
of Human Rights, Decisions and Reports, vol. 15, p. 70, at p. 81, para. 74.

120 Le Compte. Van Leuven and De Meyere v. Belgium, judgement of 23 June 1981, European
Court of Human Rights, Series A, No. 43, p. 24, para. 57.

121 Piersack case, judgement of 1 October 1982, ibid., No. 53, p. 13, para. 27; see
also the Belilos case, judgement of 29 April 1988, ibid., No. 132, p. 29, para. 64.

122 European Court and the European Commission use both an objective and a subjective
test in determining whether a tribunal is impartial. The objective test examines
whether there are any ascertainable facts, apart from the judge®s personal conduct,
that raise doubts about his impartiality (I-lauschildr case, judgement of 24 May 1989,
ibid., No. 154, p. 21, para. 48). Facts to consider include the way in which a tribunal
is composed and organized. The subjective test inquires whether a particular judge

is impartial in his personal convictions. The Commission has stated that "appearances

98



[of impartiality) may be important™” and that "justice must not only be done: it must
also be seen to be done™ (Ben Yaacoub case, judgement of 27 November 1987, ibid.,

No. 127-A, p. 11, para. 96 (opinion of the Commission)).

123 Adopted on 28 February 1992 (Official Records of the Economic and Social Council,
1992, Supplement No. 2 (E/1992/22), chap. Il, sect. A).
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